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A central issue in the ongoing negotiations towards a new international climate change agreement this year
in Paris is how the agreement will differentiate obligations among developed and developing countries.
Differentiation among parties to the United Nations Framework Convention on Climate Change, based on
their “common but differentiated responsibilities and respective capabilities,” is a defining feature of the
international climate change regime. This policy brief outlines the basis for and forms of differentiation in

the climate regime, and the key areas where differentiation has arisen in the negotiations for a 2015 agree-
ment. The brief then presents a range of design options, drawn from the climate regime as well as other
multilateral environmental agreements, for differentiation in the 2015 agreement. It concludes that the most
feasible approach is likely to be a hybrid one that tailors the manner of differentiation to the specific ele-
ments of the agreement.

BASIS FOR DIFFERENTIATION IN
THE CLIMATE REGIME

The U.N. Framework Convention on Climate Change
(UNFCCC) establishes a principled basis for differen-
tial treatment of countries in the global climate regime
with its core principle of “common but differentiated
responsibilities and respective capabilities” (CBDRRC).?
In recognizing that parties vary both in their levels of re-
sponsibility for climate change and in their capacities to
address it, the CBDRRC principle provides a basis for dif-
ferentiating among them. The UNFCCC explicitly notes,
immediately following its statement of the CBDRRC prin-
ciple, that “[a]ccordingly, the developed country Parties
should take the lead in combating climate change and
the adverse effects thereof.”

As a universally accepted principle, CBDRRC offers
authoritative guidance in certain respects—it requires
efforts from all states in service of the convention’s
ultimate objective, and it countenances differentiation
among parties. Arguably, current obligations must be
interpreted and future obligations structured in accor-
dance with these basic tenets of the CBDRRC principle.

Beyond this, the precise contours of the principle are a
work in progress, with a range of views among parties
on its core content, its legal status, and how it should be

reflected in a new climate agreement.4

CBDRRC is reflected in the core commitments of the
UNFCCC—some of which are common to all parties
while others are differentiated among parties. The spe-
cific applications of this principle have evolved through
the provisions of the Kyoto Protocol and subsequent deci-
sions by the parties, and in the design of UNFCCC proce-
dures and mechanisms. For instance, certain obligations
apply to specific categories of countries (e.g., Annex I
and Annex II), special consideration is granted in some
respects to other categories of countries (e.g., least de-
veloped countries, small island states, and economies in
transition), transparency procedures are differentiated
among parties, and contextualized provisions allow par-

ties to take into account their individual circumstances.

Although previous negotiating mandates invoke
CBDRRC,® the Durban Platform decision® that launched
the negotiating process towards the 2015 agreement con-
tains no reference to the principle, in large part because
of divergences over its interpretation. The subsequent
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Doha’ and Warsaw decisions® make general reference

to the “principles” of the convention, but contain no
specific reference to CBDRRC. The Lima Call to Climate
Action underscores parties’ commitments to reaching
an ambitious agreement in 2015 agreement that reflects
the principle of CBDRRC, qualified, however, by the
clause “in light of different national circumstances.”?
This qualification could be interpreted as introducing a
dynamic element to the interpretation of the CBDRRC
principle—as national circumstances evolve, so too will
parties’ common but differentiated responsibilities. It
could also, however, be interpreted as adding little to
the existing requirement to take into account parties’
“respective capabilities,” which will in any case be linked
to different national circumstances.

In addition to the principled basis for differentia-
tion, expressed in CBDRRC, there is also a pragmatic
rationale for introducing differentiation in treaties—to
achieve broader participation. Universal participation
in an agreement enhances its effectiveness. Allowing
commitments to be tailored to parties’ varied capacities
and national circumstances can help to advance the goal
of universal participation. However, if, by favoring some,
differentiation leads to the disenchantment of others, it
can also hamper broad participation.

FORMS OF DIFFERENTIATION IN
THE CLIMATE REGIME

Although many multilateral environmental agreements
(MEAs) provide for some form of differential treat-
ment, the extent of differentiation in the climate regime
is unusual. Numerous provisions of the UNFCCC and
the Kyoto Protocol contain provisions that differentiate
among parties, including:

e provisions that differentiate between Annex I and
non-Annex I countries with respect to the core obli-
gations (e.g. mitigation) most directly related to the
convention’s ultimate objective;

e provisions that differentiate among parties with
respect to implementation, in particular in relation to
stringency or timing, such as permission to adopt sub-
sequent base years,'” delayed reporting schedules,!!
and softer approaches to non-compliance;'? and

e provisions that differentiate among parties in rela-

tion to commitments to provide, and eligibility to

13 1 assistance.

receive, financial'’ and technologica
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The nature and extent of differentiation among par-
ties has evolved over time. The Kyoto Protocol contains
binding absolute emissions targets set to deadlines for
developed countries alone—a stark form of differentia-
tion in core obligations that is unique among MEAs. The
Canctun Agreements provide for self-defined mitigation
pledges from both developed and developing countries,
but of differentiated types (“quantified economy-wide
emission reduction targets” for developed, and “national-
ly appropriate mitigation actions” for developing).'® The
Cancun model retains a bifurcated structure but permits
self-differentiation in both the level and (in the case of
developing countries) the form of parties’ individual
mitigation commitments.

Like many other MEAs, including some with no ex-
plicit differentiation between categories of countries, the
climate regime also provides for implicit differentiation
through norms whose application permits consideration
of characteristics that vary from country to country. This
is effectuated through language permitting flexibility
and discretion in implementation, such as “in so far as

” o« ” «

all it can to the ut-
»16

practicable,” “where appropriate,

most of its resources,” and “to the extent feasible.

Decisions taken by the parties to advance the current
round of negotiations offer insights into how differentia-
tion may be reflected in the 2015 agreement. The 19th
Conference of the Parties (COP 19), in 2013 in Warsaw,
invited parties to prepare and submit “intended nation-
ally determined contributions” (INDCs) to the new
agreement well ahead of the Paris conference,'” as they
have now begun to do.!® COP 20 in Lima provided guid-
ance on the information to be provided by parties with
their INDCs." With their emphasis on “nationally deter-
mined” contributions, the Warsaw and Lima decisions
appear to favor a self-differentiated approach.

DIFFERENTIATION IN THE DURBAN
PLATFORM NEGOTIATIONS

As a crosscutting issue, differentiation is relevant to vary-
ing degrees in relation to each of the core elements of
the Durban Platform negotiations (mitigation, adapta-
tion, finance, technology, capacity building and transpar-
ency of action and support). The following are some of
the principal areas where questions of differentiation
arise, and some of the options for addressing them re-
flected in the Geneva Negotiating Text:?’
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Mitigation: A long-term global goal on mitigation
could apply uniformly to all parties or differently to differ-
ent categories of countries. Examples of the latter include
differentiated peaking years, or peaking years only for
certain categories of parties,? or differentiated emission
budgets based on historical responsibilities, ecological

footprints, capabilities and/or stage of development.??

Similarly, mitigation obligations could apply uni-
formly to all parties or differently to different categories
of countries. Examples of the latter include: commit-
ments/contributions differentiated in type, scope, scale,
coverage, timing and/or legal character; unconditional
commitments/contributions for some and conditional
ones for others;* and/or commitments/contributions
inscribed in a range of instruments anchored differently
to the core agreement.” Alternatively, parties’ mitiga-
tion commitments/contributions could fully or to some
degree be self-differentiated.?

Adaptation: Obligations to support adaptation in
vulnerable countries could extend to all parties or only
to some parties, such as Annex II parties, developed
country parties and/or parties in a position to do s0.2°
Commitments/contributions on adaptation could be
different for different groups of parties or uniform for
all parties. For instance, developed countries could be
required to report on support provided, and developing
countries on the level of support needed, or all parties
could be required to report on their experience with
adaptation planning.?’

Finance: Obligations to provide or mobilize finance
could extend to all parties or only to some parties, such
as Annex II parties, developed country parties and/or
parties “in a position to do s0.”*® And, eligibility for or
entitlement to funding could be differentiated across
categories of parties—for instance, special consideration
could be provided to particularly vulnerable countries.*

Technology and Capacity Building: Technology devel-
opment and transfer as well as capacity building could be
addressed in the 2015 agreement through strengthened
cooperative action among all parties or through differ-
entiated obligations, with enhanced responsibilities for
developed countries.*

Transparency/Accountability: Transparency and/or
accountability could be addressed in the 2015 agreement
through, for example, a common framework applying
the same procedures to all parties; a common framework
with different procedures for different categories of
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countries; parallel frameworks applying different proce-
dures to different categories of countries; or procedures
that are differentiated initially but evolve into a single,

common framework over time.*!

DESIGN OPTIONS FOR DIFFERENTIATION

The modes of differentiation reflected in the 2015
climate agreement will be inextricably linked to the
agreement’s overall architectural design. A “top-down”
design more readily lends itself to explicit categorization
of countries, for example, while a “bottom-up” agree-
ment favors self-differentiation. A “hybrid” agreement—
one that seeks to achieve both broad participation and
strong ambition by blending top-down and bottom-up
elements—could entail other forms of differentiation
falling somewhere between a strict categorization of
countries and full self-differentiation.

It is possible to distill from existing models of dif-
ferentiation, and from parties’ proposals in the ongoing
negotiations, at least four generic design options for
differentiation that could be applied to one or more
elements of the 2015 agreement. The agreement could,
in fact, employ different approaches to differentiation
for different elements. These four generic design options
run from more to less prescriptive with correspondingly
less to more autonomy for states. They include:

® The agreement establishes (or adopts existing)

categories of countries and prescribes different com-
mitments for each category.

® The agreement establishes (or adopts existing)

categories of countries and parties are given the
flexibility to choose from different menus of com-
mitment types, depending on their category.

® The agreement establishes a menu of commitment

types and parties can choose among them.

® The agreement allows parties the flexibility to define

their own commitments.

With any of these generic approaches, the agreement
also could employ “hybrid” design features to set normative
expectations or to enhance or constrain parties’ flexibility.

CATEGORIZING COUNTRIES

Parties can be categorized in several ways, including:

* Based on objective criteria, such as historic or cur-
rent emissions, per capita emissions, or per capita
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GDP. The categorization could be evolving—i.e.,
countries could choose to move from one category
to another as their circumstances change; or there
could be a formal process of graduation once cer-
tain criteria are met.

® Through agreed lists, such as the existing UNFCCC
Annexes. Listing can permit self-identification
by parties into particular categories, or external
factors such as membership in other clubs (e.g.
the Organization for Economic Cooperation and
Development, the European Union, etc.) to play a
role. Whether employing the existing annexes or
establishing new lists, the agreement could include
provisions permitting simpler movement between

categories of parties.

CATEGORIZING COMMITMENTS

Commitments can be categorized in several ways, includ-
ing based on whether they constitute:

® obligations of effort (e.g. policies and measures) or
obligations of result (e.g. targets and timetables).

e procedural obligations (e.g. reporting) or substan-
tive obligations (e.g. GHG targets, assistance).

Substantive mitigation obligations (of effort or result)
could be further categorized based on their type, scope,
scale, coverage, legal character, etc. Categorization by type
and scope, for instance, could include economy-wide ab-
solute emission targets, economy-wide emissions intensity
targets, sectoral emission targets, renewable energy or
energy efficiency goals and other policies and measures.

As reflected in the generic design options listed above,
an explicit categorization of commitment types could be
expressly linked to an explicit categorization of coun-
tries, or parties could be free to choose from among an
explicit set of commitment types.

SELF-DIFFERENTIATION

An alternative to any explicit categorization of countries
or commitment types is to allow parties to self-differentiate
by defining their own commitments and tailoring them

to national circumstances, capacities and constraints.

The decisions in Warsaw calling on parties to put forward
“intended nationally determined contributions,” and in
Lima implicitly leaving the scope of such contributions to
national determination, appear to favor such an approach.
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By providing greater flexibility and privileging
sovereign autonomy, self-differentiation may help to
encourage broader participation. However, the absence
of a prescribed differentiated structure may provide
less assurance that countries’ contributions will accord
with their responsibilities and capabilities as viewed
by other parties. An agreement relying exclusively on
self-differentiation may therefore be less acceptable to

some countries.

HYBRID OPTIONS

Each of these generic design options—categorization
of countries, categorization of commitments and self-
differentiation—could include supplemental features
that enhance or constrain parties’ flexibility. In a self-
differentiation model, for instance, the agreement
could seek to set expectations, or set boundaries on the
flexibility afforded by self-differentiation, and thereby
provide greater assurance that countries will undertake
commitments commensurate with their circumstances.
Options include:

* Assessment—The agreement could include provi-
sions facilitating the assessment by parties, individu-
ally or collectively, of the fairness and ambition of
countries’ intended contributions. Such an assess-
ment could be on the basis of, for instance, a princi-
ple-based reference framework employing a basket
of objective indicators.*? It also could be on the basis
of criteria identified by individual parties to justify
the fairness and ambition of their own commitments
and the commitments of others. The assessment
would inform, but not necessarily override, a party’s
national determination of its contribution.

Providing directionality—The Lima decision en-
courages each party to put forward a contribution
that represents a “progression beyond the current
undertaking of that Party.”® This provision reflects
an expectation that parties’ contributions to the
2015 agreement will be no less rigorous in form,
scope or ambition than their present Kyoto targets
or Cancun pledges. For developed countries, for
instance, this implies an expectation that contribu-
tions be at least in the form of their Cancun pledges
(“quantified economy-wide emission reduction tar-
gets”) and be more stringent. The 2015 agreement
could set an explicit expectation that each party’s
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contribution will gradually progress towards a
higher level of effort through a more ambitious type
and/or scale of commitment. In a self-differentiation
model, this would ensure continuing differentiation
in the near term, building on the different starting
points reflected in the current balance of commit-
ments, while setting an expectation that countries
would strengthen their contributions as their re-
sponsibilities and capabilities evolved.

Recognizing special circumstances—The agreement
could continue the well-established practice of recog-
nizing the special needs and circumstances of certain
groups such as least developed and small island
countries. It could provide some groups of countries
with flexibility or discretion in the implementation of
certain obligations. It also could strengthen provi-
sions targeting assistance to some groups of countries.

Self-applied criteria—The agreement could set
expectations that would apply to parties that iden-
tify themselves as being “in a position to do so” or
“willing to do so.” This would allow willing and able
parties to contribute as they deem fit, and for the
agreement to recognize their contributions.

Optionality—The agreement could give some or all
parties discretion in choosing which of the regime’s
rules they accept. Currently, for instance, the climate
regime’s reporting framework employs tiered meth-
odologies of varying rigor, with parties free to choose
among them. Similarly, parties could be allowed to
“opt-in” or “opt-out” of certain requirements.

Conditionality—The agreement could give parties
discretion in taking on particular commitments as
and when certain conditions, such as provision of
assistance, are met.

Although the four generic design options and the ad-
ditional “hybrid” options have been described primarily
in the context of mitigation, most could apply to other
elements of the agreement. For instance, in relation to
finance, a defined category of parties could commit to
provide or mobilize finance, or parties could be allowed
to self-select their financial commitments. In relation to
adaptation, a defined category of parties could commit
to provide or mobilize finance at the scale required to
support another category of parties in adapting to the
adverse effects of climate change. In relation to trans-
parency, parties could be subject to different reporting
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obligations based on categories of countries, or based on
the type of nationally determined contribution they have
chosen to put forward.

CONCLUSION

There can be little doubt that differentiation, albeit a more
nuanced version than has thus far been seen in the climate
regime, will be a central defining feature of the 2015 agree-
ment. This paper identified several generic design options
that can be used to operationalize or reflect the core princi-
ple of CBDRRC in the new agreement. Each approach has
its merits and demerits and accordingly fans and followers.
Yet there is likely no single approach that can adequately
address differentiation across all areas of the agreement—
mitigation, adaptation, finance, technology, and transpar-
ency. The most feasible solution to differentiation in the
2015 agreement is likely to be a hybrid approach that tailors
the manner of differentiation and the use of particular
design features to the specific elements of the agreement.
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